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Protested Item 

Item Amount 

The protested liability involves 
a hazardous waste facility fee 
for the period July 1, 1989 
through June 30, 1990 based on 
the rate established for a small 
storage facility. 

Petitioner's Contentions 

Petitioner contends that the prior owners are 
responsible for the facility fee since they operated 
approximately 9 months of the period while petitioner operated 



only 3 months. If the prior owner is not responsible for the 
entire amount, then in the alternative, petitioner is responsible 
only for the 3 month period in which it had acquired ownership. 

Summarv 

Petitioner is a corporation which operated a 
polychlori~ated binhnnlrl- 'npnl ~ornmercial stnrage facility 
located at . .  , California. 
nffective March - 28, 1990, petitioner acquired this facility from 

- .  
- - Company in an asset purchase 

agreement. 

On March 30, 1992, the Environmental Fees Division 
(EFD) issued a billing in which petitioner was assessed a 
hazardous waste small storage facility fee of $ - . ,  

On April 27, 1992 petitioner filed a petition for 
redetermination in which petitioner argues the prior operator, 

- - .  l ,  should be held responsible for the 

fee, or In tne alternative, petitioner is only liable for the 
portion of the fiscal yearly period of July 1, 1989 to June 30, 
1990. 

At the Appeals conference on June 7, 1993, Mr. , on 
behalf of petitioner, referenced its petition dated April 27, 
1992 and also a letter of June 1, 1992 from petitioner to Carol 
Reisinger of EFD, in which petitioner argues the law is silent on 
how the facility fee should be assessed when a facility has more 
than one operator during the reporting period. Petitioner points 
out Section 25205.2 of the Health and Safety Code states that 
each operator of a facility shall pay a facility fee for each 
reporting period, or any portion thereof. Petitioner interprets 
this language in the statute to require that when there is more 
than one operator during a reporting period, each operator must 
pay a fee only for its portion of the reporting period. If the 
section is read to require that one operator must pay the full 
facility fee for the reporting period, it does not suggest which 
one of the two operators who owned the facility during the 
reporting period must pay the full fee. The law provided no 
notice to petitioner that if it acquired the facility during that 
reporting period that it would be responsible for the fee for the 
full period. In a March 26, 1992 phone conversation between Mr. 

(now retired), petitioner's former employee, and 
Senlor Tax Auditor Barbara Fosha of EFD, petitioner was advised 
that the state could only accept payment from one operator for 
the period in question. To substantiate this claim, petitioner 
provided a copy of a June 3, 1993 affidavit which is signed by 
Mr. , and attached as Exhibit 1. 



In summary, petitioner contends the prior owner has 
total responsibility for the fee, or in the alternative, 
petitioner should only be liable for that portion of the fiscal 
yearly period when the purchase was made (March 28, 1990) until 
the end of the fiscal year (June 30, 1990). 

EFD and Department of Toxic Substance Control (DTSC) 
both argue that under Health and Safety Code Section 25205.2, . 
there is no provision whereby the fee may be prorated between the 
nine month period the prior owner operated the facility and the 
remaining three month period petitioner operated. DTSC further 
argues that if it was the intent of the Legislature to allow that 
a fee may be prorated, it would be specifically addressed in the 
statute. (See, e.g., Health and Safety Code Section 25347.7 
attached as Exhibit 2.) 

It is further argued by EFD and DTSC that their 
interpretation of Section 25205.2 is that the total amount of the 
fee may be collected from either or both operators for the period 
in question; thus, petitioner is liable. 

Analysis and Conclusions 

Section 25205.1 of the Health and Safety Code defines a 
facility as any structure, and all contiguous land, used for the 
treatment, transfer, storage, resource recovery, disposal, or 
recycling of hazardous waste. 

Section 25205.2 of the Health and Safety Code provides 
that each o~erator of a facility shall pay a facility fee for 
each state fiscal year, or any ~or'ion thereof, to the Board 
based on the size and type of the facility, as specified in 
Section 25205.4. 

The express words of the statute indicate that each 
operator must pay this fee, and the fee must be paid for each 
state fiscal year or any portion of the year. 

A review of the affidavit submitted by petitioner 
(Exhibit 1) indicates that, according to Mr. he was 
advised by Barbara Fosha from EFD that the state was going to 
bill both petitioner and the predecessc- , ._ . 

for the fiscal yearly period of 1989 - 1990. There 
is no indication in the affidavit that Ms. Fosha ever represented 
the fee could be prorated, the prior operator would be 
responsible, or the fee could be collected from only one 
operator. Even if such representations were made to Mr. I 

petitioner could not rely on a verbal opinion from an employee 



which was given over the telephone. Revenue and Taxation Code 
Section 43159 allows relief from taxes (fees) imposed under 
Section 2 5 2 0 5 . 2  based on erroneous written advice, but not oral 
advice. 

I conclude that petitioner is liable for the full 
amount of the fee under Section 25205 .2 .  

Recommendation 

- -  - 
Date 



AFFTn AWT C)F 1 - -. 

1, F ., ,make the following affidavit based upun prrbuiwl 
knowledge: 

From approximately October 1986 until April 1992, I was employed by 
_ _ _ _  . _ _  --*s, hc., headquartered in ----- - ---, - -. 

.--_a, 

in the positinn of Health, Safety and Environmental Affalis Manager or 
Permitting/Ccmpliance Manager. As such, my roponsibiiit;efi included 
afiisting -.-.--Ys several 0perariF.g locations and sturage warehuusrs wid1 
enviranmcntal petmining and assoekted fees. One of the l~cations I wcrkod 
with was a warehouse located in I .. Cin'lifurlCa. 

On March 26,1992, I rrturlled a caU Irom ht. Darbua Porha of the 

California State Board of Equalization Ms. Fosha informed me during this call 
that 'L.----I would be receiving a billing order and notice of determtnatlon for 
facility foes for the L.....- - - - - - va warehnur~ fnr the Brcal years 1989-90 and 
1990-91 Until this phone call, 1- had received no prior notice or bdinp for 

these fees. Ms. Fcshay f ~ ~ r t h ~ r  
.-. 

noted that, since the permit for thls fadlity was 
tranriferred to L ....-. , from I -. - -- -----. --.. .--- ---- 11 (the previous 

- - 
operator) on April 30,1990, rhe State was buhg both6-.- I and " 

_ _  ___ _ _ _ _ _  __. J for the fee for fiscal yyeu 1989-90 

THEE. Ah.T SAYETH NAUGICT 

Dakd LiGs 3 ~ 5  day of june 1993 

Sworn to before me this 
of June 1993 

a NOTARY PUBLIC 
STAT6 01 WEST vtawnlr 

PHYLLIS R. STEP 
I 

(41 stcrrr rltnet 
St. Albanh WItl Vlr~lnia 25171 

My cmmioim Lxoirn &I. 19. 2'102 



operation c a d  aa in tsnancc  a c t i v i t y ,  a d  t h i r t y - f o u r  thcusmd dQ1lars 
( $ 3 4 , 0 0 0 )  f o r  an e x t r a - l r r g s  aperat ion a d  m h t e 8 8 n c e  a c t i v i t y .  

(kl (I) Fees f o r  aajr w e r s i @ t  a c t i v i t y  being porforsrsd on 
July 1 ,  1989, or aay subsegueat b e e ,  r h r l l  be orrasred pur r  
sec t ion  and  Sec t ion  25347.7, .rm i f  eBe a c t i v i t y  h 0 . n  p r i o r  t o  
July 1, 1 9 8 9 .  X f  t h e  a c t i v i t y  b a r n  p r i o r  to July 1, 1919, the  f e e s  c b l l  
Be payable wi th in  60 b y e  a f t e r  the c f f s c t i v e  d a t e  of t h e  a c t  r b d b g  t h i s  
sec t ion .  f h f r  s e c t i o n  s b 1 1  no t  apply t o  o c t i v i t i s o  f o r  which pork hrs 
been eoapleted p r i o r  t o  J u l y  1 ,  1689.  

( 2 1  If t h e r e  i u  a  c o e f l i c t  betwem t h i s  r u M i v i r i m  ~ n d  S e c t i o n  
25347.7 and the p r w i s i a n r  of any a g r r m e n t  m t e r s d  i n t o  pre92aet  t o  
rubprragraph (C) of  paragraph (1) of rubd ivdo im ( 8 )  of 8 e r t i m  25355.5 
prior t o  the e f f e c t i v e  da t e  of ;Be a c t  addiag t h i s  r ~ e t i o n ,  t h a  agreessnt 
s h a l l  p r e v a i l ,  rtnleso the  ~gr ,@mnt  1s modified 0 9  a11owed by i t r  t e r n s  o r  
by nueur l  consent of  a l l  p a r t i e s .  

( 3 )  Any orde r  or r g r e r m n t  aa t e red  i n t o  f o r  
a c t i m  m y  be a o d i f i a d  by c m s e o t  of a l l  p a r t i e r  te as 
in th ir  sec t ion  ia place  of m y  p r m i s i m s  f o r  c h r g e s  o r  cos t  r e c m e h p  
coatoBned fn the o r d e r  of asree@ent.  

( I )  H o t w i a s t m d f n g  t b i r  s e c t i s n ,  a p o t m t i a l l p  reorpmcibler p a r t y  
s h a l l  pay the  S t a t e  Board of E q u r l i z a t i m  a f e e  e q u l  t o  t h e  a c t u a l  c o s t s  
of the department 's  c a r t s  of marsri@t, in o&mc@ sf operriggbt fo r  
remv.1 o r  remedial a c t i v i t i e o  which is h e ,  purotlunt t o  an r g r e  
the s i t e  i s  no t  l i s t e d  p u r r w t  t o  Section 25356, except the p t e n t i r l l y  
r e o g m r i b l e  par ty  i s  not  rewired t o  pay f o r  t h e  s o r t @  of any a c t i v i t i e s  
Plcscarsaq cmd h c i d g n t ~ l  t o  m t e r b g  t h o  agreem.nt, .Bich ahall be 
r s h b u r r e d  p u r s w t  t o  the rg reeamt .  

(a) (1) The d e p a r u e n t  nag r e c l r r r i f y  8 r i t e  r e  t o  r i t e ,  ao 
warrrnted by new in fonsa t ion  suppl ied by t h e  do t ,  b u t  this 
r ac l a s s i f i ca t io ;n  r h a l l  not r e r u l t  In a c b g e  in the of f % e s  f o r  
m e r s i f i t  of . n y  a c t i v i t y  which b r  been c o r p l e t e d  or  i 

( 2 )  I f  a s i t e  u p  be c l o r r i f i e d  a r  two s i t a r  
25313.5, 25317.5, 25318, m d  25326.6, it r b l l  be c l r r r i f i e d  tar the h r g e r  
of those  r i z e r .  

( n )  Motwithstsnding t h i s  sec t ion ,  t h e  &par teaa t  MI) waive ths f r e e  
iPpored by th i s  r a c t f o n  f o r  rry h a a r b  . a d  
opera ted  by .n agency of t h e  f ede ra l  h r s  
en t e red  i n t o  an agreement with thrt agancy for t h e  p a p a t  of f e a r  Fn sn 
mount  d i f f e r e n t  from t h e  mounts  spec f f i ed  fa t h i s  sec t ion .  

( h e n d s d  by S t a t e .  1988, Ch. 1032.) 



*t  
(1) me d e p r r w a t  laoy sub t r ac t  that port ioa of re ~ c t i v i t y  or  phrtr 

of a c t i v i t y  corpleted p r i o r  t o  J u l y  1, 1989, frm th. t o t a l  wrrbor of 
rrrtltha e s t h t r d  by tba b a p r r m a t  t o  tw t e a  
or *re of tactivity .ad tea m l t i p l g  tkrr 
guet ient  t o  es tabl ish  the prorated fee .  

( 2 )  fhe  Q . p u m a t  m y  ec t o  the n-ber of m t h s  required t o  
c q i e t e  .n ac t iv i ty  o r  p b r e  of i r i t y  and su l t i p ly  that f igure  by t h e  
m t h l g  f e e  q w t i e n t  t o  e s t a b l i s h  t h o  prorated fee.  

( c )  For w w s e s  of U@ e r t h u o  a r  a re  n tcersary  t o  prorate 
fees, the d s p r r w n t  m y  use the f o l l ~ s d s g  tfse p r i o d s  s8 g ~ i b l i n e a  t o  
eotnbl ioh t h e  t h  periods m c e s r a m  t o  c q l e t r  t h b  warfour ~ ~ t i ~ i t i ~

end phprer of ac t iv i ty  e p c i f i e d  in h c t i m  23347.6 for  Plrhich fee8 sre  
orsersodr 

(I)  We t h e  parfod ed  t o  s r t h t e  r i t e  s i t e  f o r  fee 
orrers.rne p 

( 2 )  The tibs period required t o  c o a b c t  p re l  
a r e r r s aen t r  i s  three  m a r .  

( 3 )  fha tias pried required t o  conduct rerrmrl ac t ions  i r  four 
math8  for r a a l l  actioasr, slts r$cs for m d i u  I L C ~ ~ ~ I ,  1 2  thr  for  
Largo csctiools, s n d  24 m t h o  f o r  ru t ra- large  raetims. 

(4) fie tipC pried required t o  c d u c t  raaadiol fn~as t f lg r t imrs  and 
f e r o i b f l i t y  s t d i e s  i s  nine a for am11 r i t e s ,  17 for ecdiurr 
s i t e s ,  33 mtht for large s esQ 60 -ehr f o r  e x t r a - h r g e  a i t g s .  

( 5 )  'We t h  p e r i d  requfred t o  prepare r ~ m d i a l  bctim p l u s  i s  
three months f o r  snail 8 t h r m  w e h e  for -d im s i t e @ ,  sLt - t h e  
for l a r g e  r i t e s ,  m d  nfna t h r  f o r  rxtra-large s i t e s .  

( 6 )  fie t h e  pc r i  
mn th r  f o r  am11 s i t a r ,  tb f o r  md iu  s i t e s ,  $aX the for 
large r i t e s ,  m d  1 2  =tho f 

(7 )  !The t h  p e r i d  r c l w r e d  t o  t final +-QUAI act-8 i 8  

b e m d  t o  be four aantbe fo r  rmll a f t e r ,  e i a t  m a r  f o r  ~ l d f u a  r i t e s ,  
20 m t h a  f o r  b r g e  miter, rad 40 w a r  fo r  ext r r - large  n i t e r .  

( 8 )  mgofrrg op.t~ti= and rrint c@ ~ t i r i t i a m  are bo-d t o  be 
conducted 1 2  m t h r  per year. 

( h a n d e d  by S t r t r ,  1949, eh. 1032.1 

25348. We Board rh.11 d o r c a  the p r ~ l i s i m s  of t h f r  a a i c 1 0  and 
my presc r ibe ,  a b p t ,  r e d  d o r c e  4 . 8  m d  ze@at imr  -1.t- t o  the 
&iPLat ia t ion and b n b o r c w e t  of t b l r  ~ f l F c 1 e .  

(Added by S t r t r .  1911, Gb. 756.1 

25350. For response uticarr  a m  p r u r r r t  t o  tho f&ral wt,  mljr 
those c a r t s  f o r  r c t i m r  ihich a r e  c re~s i r t . a t  w i t h  'ths . p t i o r i t i e s ,  
W d r l F o e a ,  c r i t e r i a ,  m d  nr@ations -ccsruLPrd la Lhe artio~al 
cant-eacy pllsr, as  r+vbred d tepublirhod purruuat t o  5serltQe 109 of 
f A s  federal act (42 I1.S.C. 9 6 0 5 ) .  s b l l  q u o l i e  f o r  a p p r q r b t i ~ a  By t h e  

8  


